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(PSPP) understands the integration process in light of something
resembling the “Compact Theory” approach. Indeed, the conclusion
reached by the German Court and the application of the ultra vires doctrine,
with the nullification effects, reminds us of what Boom wrote about
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1. The European Treaties: a “Compact”?

We are still trying to understand the implications of the shocking decision
by the German Constitutional Court (BVG) on the Public Sector Purchase

Programme (PSPP)! and its impact on the future of the EU integration

“ Antonia Baraggia is an Assistant Professor of Comparative Public Law at the State
University of Milan

** Giuseppe Martinico is an Associate Professor of Comparative Public Law at the Scuola
Superiore Sant'Anna, Pisa

“* The article was peer-reviewed. Antonia Baraggia wrote section 2, Giuseppe Martinico
wrote section 1. Section 3 is the outcome of a joint effort. A previous version of this work as
a “blog post” can be found at the following links: https://blog-iacl-aidc.org/2020-
posts/2020/5/19/who-is-the-master-of-the-treaties-the-compact-theory-in-karlsruhe
and https://www.diritticomparati.it/who-is-the-master-of-the-treaties-the-compact-

theory-in-karlsruhe/. Article submitted on 16 June 2020.

1 German Constitutional Court, 5 May 2020, - 2 BvR 859/15 - - 2 BvR 1651/15 - - 2 BVR
2006/15 - - 2 BvR 980/16. For some comments see M. Poiares Maduro, Some Preliminary
Remarks on the PSPP Decision of the German Constitutional Court, 2020,
https://verfassungsblog.de/some-preliminary-remarks-on-the-pspp-decision-of-the-

german-constitutional-court/; M. Avbelj, The Right Question about the FCC Ultra Vires
Decision, 2020, https://verfassungsblog.de/the-right-question-about-the-fcc-ultra-vires-
decision/; T. Marzal, Is the BVerfG PSPP decision “simply not comprehensible”? A critique
of the judgment’s reasoning on proportionality, https://verfassungsblog.de/is-the-bverfg-
pspp-decision-simply-not-comprehensible/; F. Saitto, «Tanto peggio per i fatti». Sipario
sulla  Presidenza Vofkuhle: il caso Quantitative Easing di fronte al
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process. This post will not analyse the content of the decision. Rather, it will
argue that this judgment and other recent critical events understand the
integration process in light of something resembling the “Compact Theory”2
approach, which is very similar to that devised by Calhoun and other
scholars in the American pre-Civil War scenario. Indeed, the conclusion
reached by the German Court and the application of the ultra vires doctrine,
with the nullification effects, reminds us of what Boom wrote about
Germany as the Virginia of Europe in 19953.

Does it mean that the Compact Theory is back4? Can we use it to
understand the current state of affairs in the European integration process?
The European Union is suffering from a complex crisis, especially after

Brexit. Indeed, scholarss have already compared secession and withdrawal,

Bundesverfassungsgericht, 2020, https://www.diritticomparati.it/tanto-peggio-per-i-
fatti-sipario-sulla-presidenza-voskuhle-il-caso-quantitative-easing-di-fronte-al-
bundesverfassungsgericht/

2 Cfr. L. M. BAssaNI, Stati e Costituzione: il federalismo autentico di John C. Calhoun
(1782-1850), in Eunomia. Rivista semestrale di Storia e Politica Internazionali, 2015, 291;
L.M. Bassani John C. Calhoun: Nullification, Secession, Constitution, 2014,
https://www.abbevilleinstitute.org/review/john-c-calhoun-nullification-secession-
constitution/

3 Cfr. S.J. BooM, The European Union after the Maastricht Decision: Will Germany be the
Virginia of Europe, in American Journal of Comparative Law, 1995, 177. See also: T.
DUMBROVSKY, Federal Solution to the EU Internal Sovereignty Conundrum: The
European Doctrine of the Czech Constitutional Court and the U.S. Compact Theory, in L.
TicHY, T. DUMBROVSKY (eds), Sovereignty and Competences of the European Union,
Charles University Prague, 2010, 80; R. SCHUTZE, Federalism as Constitutional Pluralism:
'Letter from America”, in M. AVBELJ, J. KOMAREK (eds.), Constitutional Pluralism in the
European Union and Beyond, Hart, 2012, 185.

4 Cfr. S. GRAMMOND, Compact Is Back: The Revival of the Compact Theory of
Confederation by the Supreme Court, in Osgoode Legal Studies Research Paper No.
53/2016, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2779168

5 Cfr. N. SKOUTARIS, On Brexit and secession(s), in C. CLOSA, C. MARGIOTTA, G. MARTINICO
(eds.), Between Democracy and Law. The Amorality of Secession, Routledge, 2019, 195.
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while others® have tried to distinguish between secession and withdrawal
because of the unilateral nature of the latter. However, this distinction does
not take into account that both the Canadian Supreme Court in its
landmarking 1998 Reference Re Secession of Quebec? and Calhoun, one of
the champions of the Compact Theory in the US, defined secession as a form
of withdrawals.

In Calhoun’s view the American Constitution was a compact between the
sovereign States. He found confirmation of this reading in Art. VII of the
Constitution according to which: “The ratification of the conventions of nine
states, shall be sufficient for the establishment of this Constitution between
the states so ratifying the same”. “Between” gives the idea of a compact: In
Calhoun’s words: «They established it as a compact between them, and not
as a constitution over them; and that, as a compact, they are parties to it, in
the same character. I have thus established, conclusively, that these States,
in ratifying the constitution, did not lose the confederated character which
they possessed when they ratified it, as well as in all the preceding stages of
their existence; but, on the contrary, still retained it to the full»9.

Against this background States were the real sovereign. In order to

explain his view he made a distinction between government and

6 CrFR. C. CLOSA, Interpreting Article 50: Exit, Voice and ... What About Loyalty?, in id.
(ed.), Secession from a EU member state and withdrawal from the Union: Troubled
membership, Cambridge University Press, 2017, 187.

7 Canadian Supreme Court, Reference Re Secession of Quebec [1998] 2 SCR 217.

8 “Secession is a withdrawal from the Union; a separation from partners, and, as far as
depends on the member withdrawing, a dissolution of the partnership. It presupposes an
association; a union of several States or individuals for a common object. Wherever these
exist, secession may; and where they do not, it cannot”, J. C. CALHOUN, To General
Hamilton on the subject of State Interposition, 1832,
https://archive.org/stream/correspondenceofoocalhrich/correspondenceofoocalhrich_d
jvu.ixt

9 Cfr. J. C. CALHOUN, A Discourse on the Government and Constitution of the United States,

1851, http://www.constitution.org/jcc/dcgus.htm.
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sovereignty: «In order to have a full and clear conception of our institutions,
it will be proper to remark that there is, in our system, a striking distinction
between Government and Sovereignty. The separate governments of the
several States are vested in their Legislative, Executive, and judicial
Departments; while the sovereignty resides in the people of the States
respectively. The powers of the General Government are also vested in its
Legislative, Executive, and judicial Departments, while the sovereignty
resides in the people of the several States who created it»1°.

This meant that States were the masters of the compact, and the Union
was a mere agent. The shift from the Confederation to the Federation had
not changed the substance of the compact in his view.

States had rights and according to the Compact Theory there were three
main rights: interposition, nullification and secession.

Calhoun was the mastermind and the author of the South Carolina
Exposition and Protest, which later led to the 1832 nullification crisis!.
However, the origin of this debate can be found even earlier.

Indeed, interposition and nullification were the terms used in the so-
called “Principles of ‘98” and refer to the Kentucky and Virginia Resolutions
in response to the Alien and Sedition Acts. “Interpose” was the term
employed in the Virginia Resolution!? — whose mastermind was Madison —
in case of ultra vires acts of the federal government. “Nullification”, instead,
was the word employed in the Kentucky Resolution of 1799, inspired by

Jefferson.

1o Cfr. J. C. CALHOUN, South Carolina Exposition and Protest, 1828, text available at:
https://clockworkconservative.wordpress.com/freedom/primary-documents/south-
carolina-exposition-and-protest/

11 Fabbrini and Kelemen quickly mention the nullification crisis in their short comment: F.
FABBRINI, R. D.KELEMEN, With one court decision, Germany may be plunging Europe into
a constitutional crisis, 2020,
https://www.washingtonpost.com/politics/2020/05/07/germany-may-be-plunging-
europe-into-constitutional-crisis/

12 Virginia Resolution, 1798, http://www.constitution.org/cons/virg1798.htm
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While nullification seemed to refer to a unilateral right of the State,
interposition would be a right that States can exercise only collectively.
Nullification in particular is used when the State level perceives as
illegitimate an act of the federal level, because it violates the core
constitutional principles and the identity of the State.

It is more than an expression of disagreement — which is indeed a
constitutive part of any multi-tier legal system; nullification here is
understood as the ultimate reaction — before secession — against an
illegitimate exercise of power, impinging on the State sovereignty. After
being considered a historical device of the State resistance vis a vis the
development of the federal power, nullification has started to be regarded
as a still functioning tool!3, even though in new forms — like disobedience —

that can be labelled “neo-nullification”.

2. Neo-Nullification and the European integration process

Why is neo-nullification relevant to understanding the current state of
affairs in the European integration process? Indeed, the EU is experiencing
several crises, which are typically “federal” in their essence. After the case of
Brexit — which put at stake one of the core State’s rights according to the
Compact Theory, the right of secession — now the decision of the BVerfG on
the PSPP offers us a new interesting case, through the use of nullification,
to test the Compact Theory in the EU.

The German Court exercises the nullification option since the CJEU in
Weiss “affords the ECB the competence to pursue its own economic policy
agenda”14 and “refrains from subjecting the ECB’s action to an effective

review as to conformity with the order of competences on the basis of the

13 Cfr. S. LEVINSON, Nullification and Secession in Modern Constitutional Thought,
University Press of Kansas, 2016.

14 BVerfG, Judgment of the Second Senate of 05 May 2020 - 2 BvR 859/15 -, par. 163.
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principle of proportionality”s. In not taking seriously the assessment of the
ECB programme the CJEU, in the eyes of Karlsruhe, exceeded its judicial
mandate and the Weiss ruling is not a binding force in Germany.

From a broader diachronic perspective, the nullification exercised by the
BVerfG in the PSPP case is the outcome of a jurisprudence in which the
Court has built a kind of “German Compact Theory”, starting from the
Maastricht Urteil, where the BVerfG clearly emphasised the nature of the
compact of the EU, which is “an association of states for the realization of
an ever closer union of the peoples of Europe (organized in the form of
states)”6. The EU is thus considered an association with limited powers,
conferred by the sovereign States. This conception posed the grounds for
the nullification power of the BVerfG: “if European bodies or organs were to
implement or add to the Union Treaty beyond the scope of the treaty
instrument on which the act of approval was based, the resulting legal acts
would not be binding within the German sphere of sovereignty”'7. The
Courts themselves claim such a power: “the Federal Constitutional Court
reviews whether acts of European bodies and organs remain within the
limits of the sovereign powers transferred to them or whether they exceed
such limits™8,

So the seeds of the current ultra vires declaration were already planted
in the Maastricht Urteil construction, further developed in the Lissabon
Urteil, where the BVerfG identified the core areas of State sovereignty'9 in
which intervention of the EU would have been considered ultra vires.

The PSSP decision does not depart from the idea that the Member States

remain the Master of the Treaties and that the EU is a “union based on the

15 [bidem.
16 BVerfG, Judgment of 12 October 1993 - 2 BVR 2134/92, 2 BVR 2159/92, par. 188
17 Press Release No. 39/1993 of 12 October 1993, Judgment of 12 October 1993 - 2 BvR

2134/92, 2 BVR 2159/92.
18 Tbidem.
19 BVerfG, Judgment of the Second Senate of 30 June 2009 - 2 BVE 2/08 -, par. 248 — 249.
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multilevel cooperation of sovereign states”° which retain the right to
declare void an act of the EU institutions if the latter exceed their conferred
competences. Differently from the previous jurisprudence, in the PSPP case,
the nullification option which seemed to be — to use a metaphor of the US
debate — a zombie constitutional concept, has been exercised, with heavy
consequences on the EU legal order.

In order to better understand what this decision represents for the EU, it
must be read not only retrospectively but is has to be put in the present
moment of the EU integration: a context characterised by a growing
narrative challenging the EU authority, as an illegitimate constraint over the
expression of national sovereignty and identity. These tensions, which to a
certain extent can be considered inherent in the nature of the multi-tier
system, need to be analysed in a broader trend of a reemergence of
constitutional dissent and conflict between local, national and global actors.
As Hirschl argues “when understood against the backdrop of formidable
centripetal forces of political, cultural, and economic globalization, the rise
of a new trans-national constitutional order and judicial class and the
corresponding decrease in the autonomy of ‘Westphalian’
constitutionalism, as well as an ever-increasing deficit of democratic
legitimacy, counter pressures for preserving a given sub-national unit’s,
region’s, or community’s unique constitutional legacy, cultural-linguistic
heritage, and political voice seem destined to intensify, not decline”2!. In this
context the BVerfG decision may be expression of a kind of counter-reaction
to the marginalisation of the national and local dimension in the name of

the centripetal forces of a supranational authority.

20 BVerfG, Judgment of the Second Senate of 05 May 2020 - 2 BvR 859/15, par. 111.
21 Cfr. R. HIRSCHL, Opting Out of “Global Constitutionalism”, in Law & Ethics of Human
Rights 2018, 1, at 5.
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3. Judicial Neo-nullification?

As the Weiss decision shows, the constitutional concept of nullification,
rather than a relic of the past, is emerging now as a powerful — though
dangerous — instrument to give voice to new claims and new resistances, in
a federal and supranational context. However, we are facing a new type of
nullification: while nullification in the US theory is meant to be exercised by
States’ legislatures, today the agents of nullification are mainly apex courts.
Indeed, as we saw earlier, the Kentucky resolution was given before
Marbury v. Madison22 and even later Calhoun mainly looked at political
bodies as the actors in charge of this.

This is not surprising, however, given the rise of the judiciary in the new-
constitutional paradigm.

On this basis, even before this decision, scholars23 had already warned
about the “bad example”24 offered by the German judges, especially after
which, in 2012, the Czech Constitutional Court25 (Pl. US 5/12) declared the

22 Marbury v. Madison, 5 U.S. 137 (1803).

23 Cfr. G. HALMAI, Abuse of Constitutional Identity. The Hungarian Constitutional Court
on Interpretation of Article E) (2) of the Fundamental Law, in Review of Central and East
European Law, 2018, 23.

24 Cfr. O. POLLICINO, Metaphors and Identity Based Narrative in Constitutional
Adjudication: When Judicial Dominance Matters, 2019, https://blog-iacl-aidc.org/2019-
posts/2019/2/27/metaphors-and-identity-based-narrative-in-constitutional-
adjudication-when-judicial-dominance-matters

25 Czech Constitutional Court (PL Us 5/12),
https://www.usoud.cz/en/decisions/20120131-pl-us-512-slovak-pensions/ J. KOMAREK,
Czech Constitutional Court Playing with Matches: the Czech Constitutional Court
Declares a Judgment of the Court of Justice of the EU Ultra Vires; Judgment of 31 January
2012, Pl. US 5/12, Slovak Pensions XVII, in European Constitutional Law Review, 2012 ,
323.
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CJEU’s judgment in C-399/09 Landtova “ultra vires”2¢. The Czech case
represented the first example of the application of the ultra vires doctrine.
After that, the Danish Supreme Court in Ajos27 also took the chance to
delimit the competences of the EU28. However, now it is different because
of the prestige and charisma of the BVerfG and indeed the risk of a domino

effect29 is now very high.

26 C-399/09 — Landtova, 2011 [-05573.

27 Case no. 15/2014 Dansk Industri (DI) acting for Ajos A/S vs. The estate left by A, also
analysed by M. Madsen, H. Olsen, U. Sadl Legal Disintegration? The Ruling of the Danish
Supreme Court in AJOS, 2017, https://verfassungsblog.de/legal-disintegration-the-
ruling-of-the-danish-supreme-court-in-ajos/.

28 However, there are some differences, as Sarmiento has pointed out: “[I]t is also
important to highlight that the situation created after the BVerfG’s judgment is nothing like
the past ultra vires declarations rendered by other supreme and constitutional courts. In
Landtova and Ajos, where the Czech Constitutional Court and the Danish Supreme Court
declared, respectively, that the Court of Justice had acted ultra vires, both cases concerned
potential breaches of EU law by national statutory provisions and international treaties.
There was nothing that the Czech Republic or Denmark could not amend through the
ordinary channels of rulemaking. In the case of the BVerfG the situation is quite different
and considerably more difficult to fix: the German court has ruled on the validity of an EU
act, because the preliminary reference it made in Weiss was a reference of validity over the
ECB’s PSPP Decision. And it has done so in a field of exclusive competence of the EU:
monetary policy. Thus, by declaring the Weiss judgment of the Court of Justice ultra vires,
the BVerfG is going well beyond its Czech and Danish counterparts, stepping into the shoes
of the Luxembourg judge and directly reviewing the legality of an EU act in an area of
exclusive EU competence: an ECB monetary policy Decision”; D. Sarmiento, “Op-Ed: ‘An
Infringement Action against Germany after its Constitutional Court’s ruling in Weiss? The
Long Term and the Short Term’”, 2020, https://eulawlive.com/op-ed-an-infringement-
action-against-germany-after-its-constitutional-courts-ruling-in-weiss-the-long-term-
and-the-short-term-by-daniel-sarmiento/

29 Cfr. Z. WANAT-L. BAYER, “EU top court’s authority challenged by Poland and Hungary’,
2020, https://www.politico.eu/article/ecj-authority-challenged-by-poland-and-
hungary/?fbclid=IwARoxyWV9oHaanG37J6-

J2f6 KNGoqWJDaPYoatgwDWx0gZDNHP6nRilMgnSaY.
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Conflicts like these have also been occurring in proper federal systems.
The EU is dealing — more than other multilevel legal experiences — with this
ultimate and deep tension. However, differently from other contexts the EU
legal system may find a way out of this conflict on the last word. Now that
the nullification option of the BVerfG has become a reality, this will pave the
way for a broader reflection on the several current resistances that the EU
is facing, urging us to look beyond the earthquake surface effects, in order

to identify its epicentre and its deeper causes.
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